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BeforeSTEELE, Chief JusticeJACOBS andRIDGELY, Justices
ORDER
This 24" day of June 2010, upon consideration of the appedi brief filed
pursuant to Supreme Court Rule 26.1, his attorneysion to withdraw, and the
response of the appellee, the Department of SexvareChildren, Youth and their
Families ("DSCYF"), it appears to the Court that:
(1) The respondent-appellant, Owen Warrington t{iEd), has filed an

appeal from the Family Court's August 27, 2009 ort&Fminating his parental

! The Courtsua sponte assigned pseudonyms to the parties by Order Gaptember 23, 20009.
Supr. Ct. R. 7(d).



rights (“TPR”) in his minor child, Timmy. On appeal, Father’s counsel has filed
an opening brief and a motion to withdraw pursuarupreme Court Rule 26°1.
Father’'s counsel submits that she is unable toeptes meritorious argument in
support of the appeal. Despite being afforded @vodunity to do so, Father has
submitted no points for this Court’s consideratidDSCYF has moved to affirm
the Family Court’s judgment. For the reasons thldw, we conclude that the
judgment of the Family Court must be affirmed.

(2) The record reflects that Timmy, born August 2001, entered the
care of the Division of Family Services (“DFS”) @ecember 21, 2007. Because
of safety concerns, Timmy was removed from the cdrhis biological mother
(“Mother”) and placed with a relative pending anunal investigation into the
death of his three month-old sister. Timmy, thalydive years old, had been told
by Mother to watch his baby sister. When the babtgidentally fell from a sofa,
she suffered injuries that led to her death. Motlader pleaded guilty to
endangering the welfare of a child in connectiothwile incident.

(3) At a preliminary protective hearing in Decemt2907, the Family
Court continued legal custody of Timmy with DFS aiitd/sical custody with the

relative. At an adjudicatory hearing in March 20@8e Family Court found

2 The Court hereby assigns a pseudonym to the rohilat. The Family Court also terminated
the parental rights of Timmy’s mother.

3 Rule 26.1 provides for the continuing obligatidrite appellant’s trial counsel in an appeal
from a termination of parental rights.



Timmy to be dependent. Subsequently, due to mrente by Mother and her
boyfriend, the relative was no longer willing taredor Timmy and, in June 2008,
Timmy was placed with a foster family, where he aem to this day. At a
dispositional hearing in July 2008, the case planMother’'s reunification with

Timmy was entered as a Family Court order.

(4) In November 2008, Father contacted DFS antedtthat he had
suspected for some time that he might be Timmyddolgical father. Until then,
Father had played no role whatsoever in Timmys. liPaternity testing confirmed
Father’'s suspicions. In February 2009, Father added as a party to the
litigation. Ms. Deon Toon, a caseworker with DBE8bsequently met with Father.
Toon told Father that, because Timmy had already e foster care for over a
year and a half, and was unaware of Father's exsteFather would be expected
to follow through with his case plan quickly. Towmtressed to Father the
importance of his appearing at the next scheduésdiing on May 18, 2009. She
wrote the date and time of the hearing on the lodi¢dler business card and gave it
to Father. Father failed to appear. As a re3Jugn was unable to provide him
with a copy of his case plan on that date, as sldeptanned. DFS filed its TPR
petition on May 21, 20009.

(5) Father finally received and signed his casa @n June 2, 2009 at a

permanency hearing in the Family Court. Despitefiling of the TPR petition,



the judge maintained the goal of Father’'s case pkmeunification. Under the
plan, Father was to obtain employment, complete $teength in Families
parenting class, complete a substance abuse ewvaludtie to his past drug
convictions, follow through with any needed drugeatment, and obtain
appropriate housing, all with a view toward ultiglgt visiting Timmy in a

therapeutic setting.

(6) At a July 2009 review hearing, the Family Goandered that custody
of Timmy would remain with DFS and that reunificatiwould remain the goal of
Father's case plan. While Father was presenteahé#aring, it was clear that he
had done little to accomplish the goals of his cale®. He had cancelled the
appointment with DFS for a home assessment andhadidmake any effort to
reschedule the appointment. He could produce mepge of serious attempts to
find stable employment. He was absent for a méwotn the home address he had
provided to DFS and had provided no forwarding edslir He, finally, had not
shown up for all of his parenting classes.

(7)  While living with his foster family, Timmy habdeen diagnosed with
multiple problems, among them post traumatic stdessrder, oppositional defiant
disorder, and attention deficit and hyperactivityodder. Although unjustified, he
felt tremendous guilt over the death of his balsyesi Timmy also believed that

his father was a man other than Father. Becaueegirobable emotional trauma



for Timmy should he be told of the existence ofheat the Family Court
consistently required Father to demonstrate godd fa implementing his case
plan before any visitation with Timmy could occur.

(8) On August 24, 2009, DFS’s TPR petition agaMsther and Father
proceeded to trial in the Family Court. The bdsisthe TPR petition regarding
Father was failure to plan. Despite being propediified of the trial date, Father
failed to appear. The transcript of the heaririteces the following. The judge
described her interview with Timmy, who was theghtiyears old. The judge
found Timmy to be a charming child with lovely ma&ans. When asked, Timmy
stated that he got his manners from his foster erotfiimmy stated that he loved
his foster family and wanted to continue living lwithem.

(9) Candace Bush, a therapist with the Brandywiragram, testified that
she had seen Timmy once a week for therapy sinbeu&gy 10, 2009. She stated
that Timmy had made progress with his mental haafithes and that the care and
structure his foster family had provided had bdenkey to his progress. She also
stated that Timmy’s foster parents had become attached to him and wished to
adopt him. Bush, finally, testified that Timmy wduhave great difficulty adapting
to having Father in his life at that point and thalving visitation with Father

would likely be harmful to his emotional stability.



(10) Deon Toon, the DFS case worker, testified ceamng her
conversations with Father and her many failed giterto contact him and assist
him in meeting the goals of his case plan. To@o atated that Timmy had a
strong relationship with his foster family and,particular, with his foster mother.
Timmy told her that he wanted his foster parentadopt him. Toon, finally,
described the various types of counseling Timmy reaeived since entering foster
care and how his mental health issues had improved.

(11) Timmy’s foster mother also testified. Shatestl that she had raised
three sons who are now productive members of socighe stated that she loved
Timmy as if he were her own child and wanted topadhom. She stated that, when
Timmy first came to her on June 9, 2008, he wasnnfiartable, unhappy and
distrustful. However, through months of living kviter family and receiving
support and counseling, Timmy had become a happg wino enjoyed school,
participated fully in activities and loved his festfamily. She also stated that,
because Timmy still enjoyed visiting with his bigical siblings, she would
arrange for that to continue, should she be pesthith adopt Timmy.

(12) In its order terminating Father’'s parentaghts, the Family Court
found that DSCYF/DFS had established by clear amiviacing evidence that

Father’s parental rights should be terminated &ilufe to plaf and that it was in

* Del. Code Ann. tit. 13, §1103(a).



Timmy’s best interests for the Father’s rights &tbrminated so that he might be
eligible for adoptior?. In her comments on the record following the hegrithe
judge noted that, because Father was identifiediasny’s biological father
relatively late in the termination process, he wa®n latitude to demonstrate his
good faith in carrying out his case plan. Evererathe TPR petition had been
filed, the goal of Father’'s case plan remained if@mation. Moreover, the DFS
case worker had been aggressive in her effortsdistaFather in carrying out the
goals of his case plan, to no avail. Finally, filndge noted that she would have
been inclined to postpone the termination heariseglfi if Father had shown any
interest in being a father to Timmy. The recordhis case reflects that the judge
expended much time and energy in talking to Fasimek admonishing him of the
importance of quickly implementing the goals of tése plan.

(13) This Court's review of the Family Court's d&on to terminate
parental rights entails consideration of the faatsl the law as well as the
inferences and deductions made by the Family Coufto the extent that the
Family Court’s rulings of law are implicated, oueview is de novo.” The

Delaware statute governing the termination of patenghts requires a two-step

® Del. Code Ann. tit. 13, §722(a). The groundstfar Family Court’s decision were stated at
length in the trial transcript. The record reftetitat the appellant requested, and was granted, a
copy of the judge’s rulings at State expense.

® Wilson v. DFS, 988 A.2d 435, 439-40 (Del. 2010) (citiSglisv. Tea, 468 A.2d 1276, 1279

(Del. 1983)).

" 1d. at 440.



analysis First, there must be proof of a statutory basistérminatior. Second,
there must be a determination that termination aeptal rights is in the best
interests of the chil Both requirements must be established by clear an
convincing evidencé:

(14) We have carefully reviewed the parties’ swsians as well as the
record below, including the transcript of the TP&ahng. We conclude that there
IS ample evidence in the record supporting the Fa@purt’'s termination of
Father’s parental rights, both on the statutoryugcbof Father’s failure to plan and
on the ground that such termination is clearly he best interests of Timmy.
There was no error or abuse of discretion on tinegbahe Family Court.

NOW, THEREFORE, IT IS ORDERED that the motion oSOYF to
affirm is GRANTED. The judgment of the Family Cous AFFIRMED. The
appellant’s attorney’s motion to withdraw is moot.

BY THE COURT:

/s/Henry duPont Ridgely
Justice

8 Del. Code Ann. tit. 13, §1103 (listing grounds fermination of parental rightsshepherd v.
ES?Iemens, 752 A.2d 533, 536-37 (Del. 2000).

Id.
10 chepherd v. Clemens, 752 A.2d at 537; Del. Code Ann. tit. 13, §724(&}ing best interests
factors).
X powell v. DSCYF, 963 A.2d 724, 731 (Del. 2008).



